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Second, the Commission should make clear that a utility's offering a price other

than the Commission's formula price is not, by itself, sufficient reason to abandon

negotiations in favor of the Commission's complaint process. As already discussed,

price is but one of the terms and conditions of providing access to a utility's

infrastructure and the other terms and conditions may provide real economic benefit

which could serve to justify a negotiated price higher than the Commission's formula.

Thus, the Commission should not condone a refusal by a prospective attacher to

consider a price other than the formula price in the context of an overall proposed

agreement. The fact that Congress envisioned negotiations concerning price precludes

a prospective attacher from refusing to negotiate simply because the price offered by a

utility is not identical to the Commission's formula price.

In a similar vein, the Commission should make clear that the Act's non­

discriminatory access provisions do not require a utility to have identical terms in its

various agreements providing access to its infrastructure. Congress' expressed

preference for the "parties to negotiate the rates, terms, and conditions for attaching to

poles, ducts, conducts, and rights-of-way owned or controlled by utilities" could

necessarily result in some differences in the prices, terms and conditions in various

agreements depending on what the parties specifically negotiate. To require particular

prices, terms or conditions to be identical in the various agreements negotiated by a

utility fails to recognize that the beneficial terms obtained by a party in negotiations

are usually tied to concessions made on other terms. For example, one

telecommunications company may negotiate beneficial terms that cost more for a

utility to deliver and therefore justify a higher rate than an agreement negotiated with

• ! ~
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a different telecommunications company lacking such terms. Accordingly, for the

Commission to require particular prices, terms or conditions to be identical in the

various agreements negotiated by a utility would "thwart the negotiation process"

envisioned by Congress. 19

III. PROPOSED POLE ATIACHMENT METHODOLOGY

In the NPRM, the Commission proposes a pole attachment rate methodology

for Section 224(e) which is an adaptation of its historical-cost methodology under

Section 224(d). For the reasons expressed above, were the Commission to adopt a

formulaic-cost allocative methodology, the methodology should be based on forward­

looking economic costs.

Under such a methodology, the "net cost of a bare pole" in the Commission's

proposed formulas for allocating the cost of "usable space" and "other than usable

space" would be replaced by the replacement costs of a electric utility's distribution

poles at current prices (which could be determined by cost studies) rather than the

historical depreciated value of the poles.

With this major recommended change, Duquesne turns to address the other

issues raised in the NPRM.

19!owa Utilities Board v. FCC, mp.ra, 1997 U.S. App. LEXIS 18183, at *37.
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A. Qyerlashing And...Qther Attachment Space Use

In paragraphs 13-15 of the NPRM, the Commission requests comments on a

series of issues concerning overlashing and other uses of pole attachment space.

Duquesne addresses these issues in turn below.

1. The Heritage Cahlevision Holding Is Inapplkahle Un<kr..Ihe 1996 Act

The Commission seeks comment on whether its holding in Heritage

~ should be extended to other circumstances. NPRM '13. In that case ­

prior to the enactment of the 1996 Telecommunications Act -- the Commission held

that a cable operator could not be charged different rates for pole attachments that

were a part of its cable systems network used to provide data communication

services.20

Duquesne believes that the Heritage Cabjevisjon holding will be inapplicable

once separate rates for telecommunication services under Section 224(e) become

effective. Under the 1996 Telecommunications Act, any attachment used by a cable

operator to provide telecommunications services would be subject to rates under

Section 224(e) upon their becoming effective. The first sentence of Section 224(d)(3)

expressly provides in this regard that rates under Section 224(d) will only apply to

"any pole attachment used by a cable television system sole~ to provide cable

20.s.e.e Herita&e Cablevision Assoes. of Dallas, L.P. y. Texas ThUs. Elee. Co., 6 FCC Red.
7099 (1991), reeon. dismissed, 7 FCC Red. 4192, aff'd sub nom. Texas ThUs. Elee. Co. y.

ECC, 997 F.2d 925 (D.C. Cir. 1993).
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service."21 The second sentence of Section 224(d)(3) reflects that pole attachments used

by a cable system to provide telecommunications services will be subject to rates under

Section 224(e) upon the effective date of that Section.

Further, the Act defines a telecommunication carrier as "any provider of

telecommunication services. "22 Therefore, a cable system operator providing

telecommunication services is a "telecommunications carrier" under the Act and falls

within the scope of Section 224(e). Section 224(e)(1) expressly provides that "pole

attachments used by telecommunications carriers to provide telecommunications

services" are subject to the rate provisions of Section 224(e). Accordingly, a cable

system operator, such as Heritage Cablevision, would be subject to rates under

Section 224(e) for those attachments used to provide telecommunication services.

Thus, Duquesne disagrees with the Commission's statement that "a utility may

not charge different pole attachment rates depending on the type of service provided

by [a] cable operator." Subsequent to February 8, 2001, the effective date for rates

under Section 224(e), a utility may charge a cable operator rates under Section 224(e)

for those pole attachment used by the cable operator to provide telecommunication

2147 U.S.C. § 224(d)(3) (emphasis added).

2247 U.S.C. § 153(44).

!111
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servIces. The Commission has expressly recognized this construction of the 1996 Act

in paragraph 1 of the current NPRM.23

Accordingly, cable operators who use their attachments to provide

telecommunication services must negotiate separate rates under Section 224(e) for

those attachments used to provide such services. The Commission should therefore

require as part of this rulemaking that cable operators certify to electric utilities

whether and to what extent they are using their pole attachments to provide

telecommunication services. Such certification should be required at least six months

prior to Section 224(e) becoming effective in order to allow sufficient time to negotiate

rates, terms and conditions of telecommunication usage of a cable operator's pole

attachments. Further, the Commission should adopt regulations which require cable

operators to notify electric utilities immediately of any subsequent change in usage of

their pole attachments for providing telecommunications services. If a cable operator

falsely certifies its poles attachment usage for telecommunications service or fails to

notify the electric utility of subsequent changes in such usage, the Commission should

23In paragraph 1 of the NPRM, the Commission states (footnotes omitted):

The 1996 Act expanded the scope of Section 224 of the
Communications Act of 1934 ("Communications Act") to
telecommunications carriers and created a distinction between
pole attachments used by cable systems solely to provide cable
service and pole attachments used by cable systems or by
telecommunications carriers to provide any telecommunications
service. The 1996 Act prescribed a new methodology for
determining pole attachment rates for the latter group.
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either (1) allow the electric utility to charge the higher telecommunications rate for the

operator's entire cable system for the time in question, rather than just those poles

used for providing telecommunications service, or (2) require the cable operator to pay

for an audit to identify those poles used for providing telecommunications service over

the time in question as well as a penalty to be paid to the utility to discourage such

activity in the future.

Finally, pole attachments used by a cable system operator or

telecommunications carrier for services that fall outside the statutory definitions of

"cable service" and "telecommunications service" do not fall within the scope of either

Section 224(d) or Section 224(e) as amended by the 1996 Telecommunications Act. As

stated above, Section 224(d)(3) expressly limits rates under Section 224(d) to pole

attachments used by a cable system to "solely provide cable service."24 Similarly

Section 224(e)(1) limits rates under Section 224(e) to "pole attachments used ... to

24The term "cable service is defined in Section 602 of the Act. 47 U.S.C. § 153(7). That
provision defines cable service as follows:

(A) the one-way transmission to subscribers of (i) video
programming, or (ii) other programming service, and

(B) subscriber interaction, if any, which is required for
the selection or use of such video programming or other. .
programming service.

47 U.S.c. § 522(6).
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provide telecommunication services,25 Thus, other usage of pole attachments by cable

operators or telecommunication carriers is not covered by the Act as amended, or

therefore by Commission regulation. Accordingly the rates, terms, and condition of

such other usage is solely a matter of negotiations with the electric utility.

In sum, the Commission's ruling in Heritage Cablevision should not be

extended. The precise holding in that case is addressed and effectively overruled by the

1996 Telecommunications Act. Further, the 1996 Act is clear in terms of its coverage

and the use of pole attachments falling outside its coverage is solely a matter of

negotiations between the parties and not Commission regulation.

2. Qm:Whing Of Pole Attachments

The Commission requests comments on whether providers of

telecommunications services should be allowed to overlash their existing lines with

additional fiber cable, and if so, whether they should be allowed to permit third parties

to use the overlashed facility. NPRM at' 15. The Commission also seeks comment

25The Act defines the term "telecommunications service to mean the offering of
telecommunications for a fee .... 47 U.S.C. § 153(46). The Act in turn defines
telecommunications to mean:

the transmission, between or among points specified by the
user, of information of the user's choosing, without change
in the form or content of the information as sent and
received.

47 U.S.c. § 153(43).
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whether third parties should be permitted to overlash existing attachments of cable

systems or telecommunications carriers and the contractual obligations that utilities

should be permitted to require of attaching entities that allow overlashing. ~

a. Safety And..Rdi.abi1ity Considerations

Duquesne's paramount concern with the overlashing of pole attachments is the

safety and reliability of its electric distribution system. The overlashing of an

attachment will increase the loading on the pole, particularly under windy or icy

conditions. The increased diameter of the overlashed attachment increases the surface

area on which ice can accumulate and the resistance to wind. Also, crevices in the

wrapping overlashing the attachment could retain water and snow. Thus, under the

wintry, icy conditions that can be experienced in Duquesne's service area, overlashing

can cause a significant increase in the loading on the pole. This increase in loading

could cause the pole to lean, lines to sag, or even worse, the pole to break or

collapse.26

Duquesne is particularly concerned about the impact that overlashed facilities

may have on pole safety and reliability because of the potentially large increase in

overlashing as more entities seek to provide various types of telecommunications

services. Utilities do not have the personnel to monitor attachments to their

26Typically, the increased loading will begin to cause the anchors holding the pole in place to
fail which initially would cause the pole to lean and eventually could cause it to collapse. If an
anchor begins to fail, allowing a pole to lean by as little as two inches, the height of pole
attachments at the mid-span could be reduced to less than the NESC requirements.

~iii
"I
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thousands of poles, particularly as the market for electricity is deregulated and

becomes more competitive. Thus, there is a grave potential for utilities to lose control

over their own systems by parties overlashing their facilities, for their own use and for

use by third parties, without proper notification and review by the electric utility of

the safety and reliability implications of the overlashing.

Accordingly, the Commission should require as part of this rulemaking that

any party seeking to overlash existing pole attachments must notify and obtain the

prim: approval of the utility before performing the overlashing. The party seeking to

overlash should be required as part of this notification to provide the utility with

complete engineering and design information concerning the pole attachment as

overlashed. This information will allow utilities to evaluate the impact of the

proposed overlashing on the safety and reliability of their distribution systems. A

utility should be able to charge the party requesting to overlash reasonable make ready

charges to cover the costs of performing this review. Such prior notification, review

and approval should be required regardless of how the Commission decides to treat the

overlashed facility for rate purposes.

b. Rate And Contractual Consid~rations

Duquesne disagrees with the Commission's tentative conclusion in paragraph 15

of the NPRM that telecommunication carriers (or cable systems) should be able to

overlash their existing lines with additional fiber without a separate pole attachment

agreement or fee. An additional fee is appropriate because, as already discussed, the

495766 -27-



L M

Duquesne Light Company
September 26, 1997

overlashing creates additional loading on the pole. Thus, overlashing is equivalent to a

new, separate attachment and should be treated as such for rate purposes under both

Sections 224(d) and 224(e).

Additional considerations mandate treating overlashed facilities as separate

attachments where the attaching entity leases or permits third parties to use the

overlashed facilities. The third parties should pay the utility the full attachment rate,

or some significant portion of that rate, because they benefit from the pole in the same

manner as any other attaching entity. Moreover, pole attachment rates under

Section 224(d) and Section 224(e) (at least until such rates are fully phased in) are

subsidized by the utilities and their ratepayers. Cable systems and telecommunications

carriers should not be able to take advantage of their regulated, subsidized rates by

marketing overlashed facilities to third parties at unregulated prices. By allowing

numerous overlashed facilities to their initial attachment, they could recoup many

times over the regulated, subsidized rate paid to the utility while continually increasing

the load on the pole. Such a result is not right or fair, and should not be countenanced

by the Commission.

Therefore, where a third party uses an overlashed facility, it should be required

to enter into a separate pole attachment agreement with the utility which will provide

for payment of the established rate. Moreover, the third party should be required to

provide the same contractual assurances as that required by the Duquesne for entities

making attachments to its electric poles, such as various indemnification provisions to
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protect the utility from potential liabilities arising from the installation, presence,

operation and maintenance of the attachment.27

3.

The Commission requests comments on whether providers of

telecommunication services may allow a third party to use dark fiber in their original

lines or within overlashed lines. NPRM' 15. The Commission also seeks comment

on what contractual obligations utilities should be permitted to require of attaching

entities who lease excess dark fiber. .kl

The leasing of dark fiber within an existing attachment would be difficult to

monitor. Moreover, it does not increase the load on the pole or otherwise physically

burden the pole. Accordingly, Duquesne does not believe that leasing dark fiber

within an original existing attachment should be treated as anew, separate attachment

under the Act. One exception, however, would be if an attachment that was

previously used solely for providing cable services would, as a result of the leasing of

dark fiber, also be used for providing telecommunications services. If that were the

situation, the rate for the attachment would be determined under Section 224(e), upon

the effective date of that provision, instead of Section 224(d).

27Even if the Commission were for some reason to conclude that third parties using
overlashed facilities should not pay a separate rate for the overlashed facility, the utility would
still need to have a separate contract with the third party to provide for necessary contractual
protections from the installation, presence, operation and maintenance of the overlashed
facility on the utility's distribution system.
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Similarly, as long as an overlashed facility is treated as a separate attachment

under the Act, Duquesne does not believe that the leasing of dark fibers within the

overlashed facility would require a different rate treatment, with the caveats expressed

above. If, however, the Commission were to treat overlashed facilities differently for

rate purposes depending on whether they are used by the original attaching entity or a

third party, then Duquesne believes that the leasing of dark fiber in either the original

or the overlashed facility should be treated as separate attachments under the Act.

This would be appropriate because an additional party is taking advantage of the

additional pole capacity allocated to the overlashed facility.

B. Me Height And Space Presumptions

The Commission requests comments on presumptions concerning pole height,

usable and non-usable space, allocation of the 40-inch safety space required by

National Electric Safety Code ("NESC"), and allocation of usable space. NPRM" 16-

20. Duquesne responds below to the Commission's request for comments on these

Issues.

1. Presumptions On Pole Height And...lls.ahle Space

In the MaKh 1997 Pole Attachment Notice, the Commission requested

comments on whether it should modify its current presumptions of an average pole

height of 37.5 feet with an average amount of usable space of 13.5 feet. The

Commission requests further comment on this issue in the current notice as well.

NPRM'17.
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Duquesne commented on these issues in Section III of its comments dated

June 27, 1997 filed in response to the MarclJ. 1997 Pole Attachmem Notice, which it

incorporates by reference and relies upon here. Briefly summarized, Duquesne's

position is that (1) the rebuttable presumption of average pole height should be

increased from 37.5 feet to 40 feet and (2) the presumption of usable space should be

reduced to exclude the 40-inch safety space because it is not usable electric utility space

as previously assumed by the Commission (discussed more fully below).

2. Allocation of Safety Space

The Commission proposes that its approach under Section 224(d) to the safety

space required by the NESC to be maintained between power lines and

communication lines should also apply to telecommunications carriers under

Section 224(e). NPRM' 20. As in the MarclJ. 1997 Pole Attachment Notice

concerning rates under Section 224(d), the Commission tentatively concludes that the

safety space emanates from a utility's requirement to comply with the NESC and

therefore should be assigned to the utility as part of its usable space. kh

Duquesne strongly disagrees with the Commission's tentative conclusion that

the 40-inch safety space required by the NESC should be treated as electric utility

usable space. Duquesne has set out at length in its comments filed with respect to the

MarclJ. 1997 Pole Attachment Notice, which it incorporates by reference, the reasons

why the Commission's tentative conclusion is erroneous and why the 40-inch safety

space should be treated as unusable pole space. Briefly summarized, these are as

follows:
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• Em, the Commission's starting premise that the NESC places

requirements solely on electric utilities and not communication companies

is wrong. To the contrary, the provisions of the code (quoted in

Duquesne's June 27, 1997 comments) make it abundantly clear that NESC

applies~ to both electrical utilities and communication utilities with

pole attachments. By its very terms, communication companies

"performing design, construction, operation, or maintenance tasks for ...

communication lines or equipment covered by [the] code [are] responsible

for meeting applicable requirements" set forth in the code.28

• Second, the undisputed purpose of the 40-inch safety span -- as recognized

by the Commission -- is to protect communication employees that are

"working on cable television or telecommunications attachments" from

possibly contacting "potentially lethal electric power lines." NPRM , 20.

Communication workers are not trained to work with potentially lethal

electric power lines. Therefore, as expressly recognized by the NESC

28NESC Code, Section 012 ("General Rules") (1997 Edition).
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Handbook, the code requires the separation of electrical supply and

communication lines "[£lor their safety" and protection.29

• Ihird, the specific reasons given by the Commission in its initial 1978

rulemaking under Section 224(d) for assigning the 40-inch safety space to

electric utilities either (1) are no longer applicable given the subsequent

passage of the 1996 Telecommunications Act or (2) were based on a faulty

understanding of the severely limited use made of the safety space by some

electric utilities. Concerning the latter, the NESC prohibits a electric utility

from locating within the 40-inch safety zone any current carrying supply

conductors. Accordingly, this space cannot be treated as usable electric

utility space.30

Thus, the 40-inch safety space -- in which IlQ current carrying supply conductors may

be located -- emanates from the need to protect communications workers from electric

29 National Electrical Safety Code Handbook, Fourth Edition, Allen 1. Clapp, Editor, at
308 (1997).

30A utility may locate certain, ancillary equipment within the top to-inches of the safety
zone, but as explained in Duquesne's June 27, 1997 comments, this equipment is limited to
non-current carrying equipment that is effectively grounded consistently throughout a well­
defined area.
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lines. Absent communication company workers, this 40-inch safety space would not

eXist.

In sum, Duquesne believes that the Commission should treat the 40-inch safety

space as unusable space created by virtue of the fact that multiple uses are being made

of the electric pole. If, however, the Commission determines that the 40-inch safety

space should be treated as usable space, it must be assigned to communication

companies. The logic for doing so is even more compelling with respect to

Section 224(e) than Section 224(d), discussed in Duquesne's June 27, 1997 comments.

Under Section 224(e)(3), attaching entities are to be apportioned the cost of usable

space on the pole "according to the percentage of usable space required for each

entity." As discussed, the 40-inch safety space is required because of the presence of

communication company attachments on the electric utility pole.

3. Allocation Qf Usable Space

The Commission requests comments on the "amount of usable space occupied

by telecommunication carriers" and on "whether the presumptive one foot used for

cable is applicable to telecommunications carriers generally." NPRM 119.

As stated above, under Section 224(e)(3) the cost of usable space apportioned to

each attaching entity is to be based on "the percentage of usable space required for each

entity."31 Thus, the Commission is to look at how much space an entity requires for

3147 U.S.C. § 224(e)(3) (emphasis added).
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its attachments and not just merely the space that the attachment physically occupies.

The space required by an attachment would include any required clearances as well as

any NESC or other requirements that effectively require the allocation of usable space

on the pole with respect to the attachment.

The usable space "required" by telecommunication carriers will vary depending

on the nature of the attachment as well as the~ of attachment. In Duquesne's

service area, telecommunication carriers attaching fiber optics cables to Duquesne's

poles have generally pulled the cable tight, with little or no sag. In such circumstances,

the tightly pulled fiber optics cable will be at the same height at the mid-span of the

pole as a cable TV attachment above it that is hung with the normal, required sag.

Such juxtaposition of the two lines violates the NESC code which requires parallel

attachments to be separated by appropriate distances between the spans of the poles as

well as at the poles themselves.

The running of tightly pulled fiber optics cable places Duquesne in a difficult

position. The tensioned fiber optics cable cannot be easily sagged except by cutting

and rerunning of the cable. Thus, if possible, the cable TV attachment above the fiber

optics cable must be relocated higher on the pole.

Accordingly, the Commission should adopt as part of this rulemaking a

rebuttable presumption that fiber optics cables require, and should be charged for, two

feet of usable pole space. Such a presumption would properly recognize and account

for the practice of communication companies to pull fiber optics cables tightly so as to
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interfere with properly sagged cables above them. A rebuttable presumption of one

foot is adequate for other types of communication cables.

4. Factors Other Than Required Pole Space Affecting Burden On The Pole

The Commission requests comments on an issue raised by Duquesne in its

petition for reconsideration of the Commission I s decision in the LQg,). Competition

Provisions. In the petition, Duquesne requests that the Commission recognize and

incorporate into its rate formulas the fact that various types of attachments can place

different burdens on a pole, based on factors such as wind load and weight, and that

these factors should be taken into account in setting appropriate pole attachment rates.

Duquesne's position is that factors such as attachment weight and loading under

adverse weather conditions can directly affect the burden that an attachment places on

a pole. For this reason, Duquesne believes as explained above, that overlashed facilities

should be treated as separate pole attachments. Similarly, the Commission should

allow utilities to account for in their pole attachment rates the increased or unique

burden caused by new and different types of pole attachments.

C. Allocating The Cost Of OtlKr.Than Usable Space

The Commission proposes a formula for implementing Section 224(e)(2), which

provides as follows:

A utility shall apportion the cost of providing space on a
pole, duct, conduit, or right-of-way other than the usable
space among entities so that such apportionment equals
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two-thirds of the costs of providing space other than usable
space that would be allocated to such entity under an equal
apportionment of such costs among all attaching entities.

The formula proposed by the Commission is as follows:

Net Cost of
2/3 X Unusable Space X a Bare Pole X

Pole Height Number of
Attachers

Carrying
Charges

The Commission requests comments on a series of issues concerning the

implementation of this formula. NPRM" 22-28.

At the outset, Duquesne believes, as discussed above, that (1) the "net cost of a

bare pole" in the above formula should be replaced by current pole replacement costs.

The remainder of Duquesne's comments with respect to this formula and the

questions raised by the Commission are set forth below.

1. Attaching Entities For Purposes Qf Allocating The Cost Qf Unusabk

~

The Commission has proposed that attaching entities for determining the

"number of attachers" in the above formula should include any telecommunications

carrier, cable operator, local exchange company ("LEC") or government agency with

attachments on the pole. NPRM" 22-24. The Commission also tentatively

concludes that an electric utility which is providing telecommunication services should

be counted as a separate attaching entity for the purpose of allocating the cost of

unusable space under the above formula. NPRM' 22. Finally, the Commission seeks

comment on whether a telecommunications carrier should be counted as a separate
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attaching entity for each foot, or partial increment of a foot, that it occupies on the

pole and on whether entities that use either overlashed facilities or dark fibers should

be considered separate attaching entities. NPRM l' 23,25.

Duquesne believes that only telecommunication entities should be counted as

separate attaching entities for purposes of apportioning the cost of 2/3 of the common

unusable pole space under Section 224(e)(2). By including other entities in this

apportionment, the electric utility would in effect become responsible for the portion

of these costs attributable to those entities in~ tQ the cost of 1/3 of the

unusable pole space for which it is solely responsible under Section 224(e)(2). Such a

result is contrary to both the structure and the intent of Section 224(e). In this regard,

the Commission has correctly recognized that electric utilities are not to be counted as

a separate attaching entity (at least to the extent they do not provide

telecommunication services) for apportioning the cost of 2/3 of the common unusable

space under Section 224(e)(2). Rather, insofar as their electric utility attachments are

concerned, electric utilities should be limited to bearing the cost of 1/3 of the unusable

pole space as provided for by Section 224(e)(2). With this overview, Duquesne turns

to address the specific questions raised by the Commission in the NPRM.

a. Iclecommunication Carriers AndJ:abl,e Operators

The Commission proposes that any telecommunications carrier or cable

operator attaching to a pole should be counted as a separate entity for apportioning the

cost of 2/3 of the common unusable pole space under Section 224(e)(2). NPRM 122.

Duquesne agrees that telecommunication carriers should be counted as a separate
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attaching entity. Duquesne disagrees, however, that any cable operator should be so

counted as an attaching entity. Where the pole attachment of the cable operator is

"used solely to provide cable service," the cable operator should not be included as an

attaching entity under Section 224(e)(2) because the attachment is not subject to rates

determined under Section 224(e). The rates determined under Section 224(e) are

limited to telecommunication carriers providing telecommunication services -- and

therefore the rate methodology set forth in the Section 224(e) -- including those entities

among whom 2/3 of the common usable costs are to be apportioned under

Section 224(e)(2), should be presumed to be limited to telecommunication carriers.32

Such an interpretation is confirmed by the fact that both Section 224(e)(2) and

Section 224(e)(3) use the word "entities" and cable operators using their attachments

solely to provide cable service clearly are not included in the term "entities" as used in

Section 224(e)(3). Specifically, Section 224(e)(2) provides for apportioning the cost of

2/3 of the unusable space "among entities" such that the cost would be allocated to

such entity under an equal apportionment of such costs "among all attaching entities."

Section 224(e)(3) provides for apportioning the cost of usable space "among all entities"

according to the percentage of usable space required by each. Clearly, cable operators

using their attachments solely to provide cable service are not included in the term "all

entities" as used in Section 224(e)(3), which is broader than the term "all attaching

32 47 U.S.C. § 224(e)(1). As discussed previously, telecommunication carriers subject to rates
under Section 224(e) would include cable operators who use their attachments to provide
telecommunication services.
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entities" in Section 224(e)(2) , because special rates are provided for them by

Section 224(d)(3). Therefore, the only logical interpretation is to conclude that the

entities referred to in both sections are the same and do not include cable operators

using their attachments solely to provide cable service. The only other choice would

be to conclude -- unreasonably -- that Congress intended to define the term "entities"

differently for Section 224(e)(2) and Section 224(e)(3).

Moreover, to include cable operators as separate attaching entities under

Section 224(e)(2) for their attachments used solely to provide cable service would result

in the electric utility being responsible for the cable operators' share of the cost of 2/3

of the unusable pole space. Such a result is unreasonable because electric utilities are

already solely responsible for the cost of 1/3 of the common unusable space under

Section 224(e)(2).

Thus, cable operators should be included as separate attaching entities in

apportioning the cost for unusable pole space under Section 224(e)(2) only for those

pole attachments used by the cable operator to provide telecommunication services.

b.

The Commission proposes to include LECs as attaching entities in apportioning

costs for unusable pole space under Section 224(e)(2). NPRM 123. The Commission

notes, however, that the definition of telecommunications carrier excludes incumbent

LECs and that a pole attachment is defined as any attachment by a cable system or a

provider of telecommunications service and seeks comments on how to proceed in

light of these definitions. Jd..
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The statutory exclusion of incumbent LECs from the definition of

telecommunication carriers subject to rates under Section 224(e) would appear to

preclude their inclusion as an attaching entity for purposes of the apportionment

under Section 224(2). Duquesne recognizes, however, that although incumbent LECs

are not subject to rates determined in accordance with Section 224(e), they do have

separate agreements with electric utilities under which they pay for their attachments.

Accordingly, Duquesne believes that it would not be unreasonable for any individual

utility to include them as a separate attaching entity in apportioning the cost of 2/3 of

the common unusable pole space.

c. Electric Utilities Providing Telecommunication Services

As noted, the Commission has tentatively concluded that an electric utility

providing telecommunication services should be counted as a separate attaching entity

for allocating the cost of 2/3 of the common unusable space under Section 224(e)(2)

with respect to those attachments used by the electric utility to provide

telecommunications services)3 NPRM, 22. Duquesne agrees that a electric utility,

or most likely a subsidiary, providing telecommunication services would probably be

considered a telecommunications carrier within Section 224 and a separate attaching

entity for allocating the cost of 2/3 of the unusable space under Section 224(e)(2). If

33Attachments used by the electric utility to provide internal communications are not used to
provide telecommunications services and therefore would not result in an electric utility being
considered an attaching entity for allocating the cost of 2/3 of the common unusable pole
space among telecommunication entities under Section 224(e)(2).
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such services are being provided through a subsidiary, only the subsidiary and not the

parent electric utility should be considered an attaching entity for purposes of

allocating the cost of 2/3 of the unusable space among telecommunications entities.

d. ~ Goyernmental Agencies

Duquesne believes that the Commission's proposal to include attachments of

local government agencies, such as those for "traffic signals, festoon lighting or specific

pedestrian lighting" (NPRM , 24) is contrary to the Act. The term pole attachment is

defined in Section 224(a)(4) to mean "any attachment by a cable television system or

provider of telecommunications service . .. ." Attachments made by local

governments for traffic signals or street lighting do not fall within this definition.

Such attachments are for the common good and related to the public health and safety.

They are not used to provide telecommunication services.

Therefore, local governments are not attaching entities for purposes of

allocating non-usable space under Section 224(e)(2). To consider them as such would

require electric utilities to absorb the portion of the cost for 2/3 of the unusable space

attributable to such attachments. There is absolutely no reason why electric utilities

should absorb these costs related to the common public good to the exclusion of other

attaching entities making use of the pole (particularly given, as the Commission

observes, that the governmental agencies often do not pay directly for these

attachments). The utility is already absorbing its fair share of such costs by being

solely responsible for the cost of 1/3 of the non-usable pole space.
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e. Eac.h FOQt Qf Usable Space Is NQt A Separate Attachment

Duquesne believes that for purposes Qf aPPQrtioning CQmmon unusable space

under Section 224(e)(2) an attachment should be counted as a single attachment

regardless of hQW many feet of usable space it requires. Such an approach cQrrectly

recognizes that attaching entities benefit equally from the unusable common pole pace.

£.

Entities that use Qverlashed facilities shQuld be counted as separate attaching

entities for purposes of apportiQning the costs Qf unusable pQle space under

Section 224(e)(2). Such entities benefit frQm the commQn unusable pole space in the

same manner and to the same extent as Qther attaching entities. MoreQver, the

Qverlashed facility directly impacts the pole, as discussed abQve, and accordingly such

entities shQuld pay their fair share of the costs of the common unusable space Qn the

PQle. Entities that lease dark fibers should be treated as a separate attaching entity fQr

purposes Qf Section 224(e)(2) only tQ the extent they are recognized as separate

attaching entities as discussed in SectiQn III.A.3 above.

2. Determining The Number Qf Attaching Entities

The CQmmissiQn recognizes that "a pole-by-pQle inventory" to determine the

number of attaching entities under SectiQn 224(e)(2) WQuld be tQQ CQstly to perform.

It proposes instead that each utility develQp, "through the informatiQn it possesses," a

presumptive system average of the number Qf such attachers. NPRM, 26. The

Commission also seeks comment on whether different presumptive averages shQuld be

developed for areas that share similar characteristics and on whether the CommissiQn
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